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1. Prior d e c i s i o n  is a f f i r m e d  on  r e c o n s i d e r a -  
t i o n  w h e r e  p r o t e s t e r  h a s  n o t  shown a n y  e r r o r  
o f  l a w  o r  f a c t  w h i c h  w o u l d  w a r r a n t  r e v e r s a l  
o f  t h e  d e c i s i o n .  

2 .  P r o t e s t  t h a t  a w a r d e e  m i g h t  p r o v i d e  a n o n c o n -  
f o r m i n g  i t e m  r a i s e s  a m a t t e r  o f  c o n t r a c t  
a d m i n i s t r a t i o n  w h i c h  i s  t h e  r e s p o n s i b i l i t y  o f  
t h e  p r o c u r i n g  a g e n c y ,  n o t  GAO. 

S y s t e m  E n g i n e e r i n g  I n c .  (SEI), r e q u e s t s  r e c o n s i d e r a t i o n  
o f  o u r  d e c i s i o n  S y s t e m  E n g i n e e r i n g  I n c . ,  8 - 2 1 5 9 1 5 ,  S e p t .  28,  
1 9 8 4 ,  84-2 C .P .D .  1 366. I n  t h a t  d e c i s i o n ,  w e  d i s m i s s e d  
SEI'S p r o t e s t  a g a i n s t  a n  a w a r d  t o  a f i r m  w h i c h  a l l e g e d l y  
w o u l d  s u p p l y  a n o n c o n f o r m i n g  p r o d u c t .  We c o n c l u d e d  SEI w a s  
n o t  a n  i n t e r e s t e d  p a r t y  u n d e r  o u r  B i d  P r o t e s t  P r o c e d u r e s  t o  
c h a l l e n g e  t h e  a w a r d  t o  t h e  low b i d d e r ,  M a t h e r s  C o n t r o l  
I n c o r p o r a t e d  ( M a t h e r s ) ,  u n d e r  i n v i t a t i o n  f o r  b i d s  ( I F B )  
No. DTCG40-84-B-0117, i s s u e d  by t h e  U n i t e d  S t a t e s  C o a s t  
G u a r d  ( C o a s t  Guard) .  

The a g e n c y  a d v i s e d  u s  t h a t  t h e  p r o t e s t e r ' s  b i d  was not 
r e c e i v e d  a t  t h e  c o n t r a c t i n g  o f f i c e  u n t i l  a f t e r  t h e  b i d  
o p e n i n g  t i m e  e s t a b l i s h e d  i n  t h e  IFB.  The b i d  w a s  r e j e c t e d  
a s  l a t e  u n d e r  t h e  l a t e  b i d  r u l e s  a n d  was r e t u r n e d  t o  S E I .  
The a g e n c y  r e p o r t e d  t h a t  f i v e  b i d s  were r e c e i v e d  t i m e l y  a n d  
a w a r d  w a s  made t o  M a t h e r s .  We n o t e d  t h a t  t h e  r e c o r d  showed 
t h a t  t h e  p r o t e s t e r  h a d  n o t  c o n t e s t e d  t h e  r e j e c t i o n  o f  i t s  
b i d  a s  l a t e  a n d  i f  t h e  p r o t e s t e r  were t o  r a i s e  t h i s  ma t t e r  
a t  t h a t  d a t e ,  i t  w o u l d  h a v e  b e e n  u n t i m e l y .  4 C . F . R .  
8 2 1 . 2 ( b ) ( 2 )  ( 1 9 8 4 ) .  

F u r t h e r ,  w e  d i s m i s s e d  t h e  p r o t e s t  i n  a c c o r d a n c e  w i t h  4 
C.F.R. 5 2 1 . 2 ( g )  ( 1 9 8 4 )  o f  our  Bid P r o t e s t  P r o c e d u r e s ,  w h i c h  
p r o v i d e s  t h a t  w h e r e  t h e  p r o p r i e t y  o f  d i s m i s s a l  becomes  c l e a r  
o n l y  a f t e r  i n f o r m a t i o n  i s  p r o v i d e d  by t h e  a g e n c y ,  t h e  
p r o t e s t  may b e  d i s m i s s e d  a t  t h a t  t i m e  w i t h o u t  f u r t h e r  
d e v e l o p m e n t  o f  t h e  r e c o r d .  
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On O c t o b e r  4 ,  1 9 8 4 ,  i n  r e s p o n s e  t o  t h e  a g e n c y  r e p o r t ,  
b u t  s u b s e q u e n t  t o  t h e  d a t e  o u r  d e c i s i o n  was i s s u e d ,  S E I ,  f o r  
t h e  f i r s t  t i m e ,  p r o v i d e d  l e t t e r s  i t  w r o t e  t o  t h e  C o a s t  G u a r d  
c o n c e r n i n g  t h e  r e j e c t i o n  o f  i t s  b i d  a s  l a t e .  By l e t t e r  o f  
J u l y  3 ,  1 9 8 4 ,  S E I  p r o t e s t e d  t o  t h e  a g e n c y  t h e  r e j e c t i o n  o f  
i t s  b i d  a s  l a t e .  However ,  o n  J u l y  1 0 ,  1 9 8 4 ,  i t  a d v i s e d  t h e  
C o a s t  G u a r d  t h a t  i t  w o u l d  n o t  p u r s u e  t h e  i s s u e  o f  t h e  t ime-  
l i n e s s  o f  i t s  b i d  t o  G A O ,  " b a s e d  on  t h e  u n d e r s t a n d i n g  a n d  
a s s u r a n c e "  g i v e n  by  t h e  C o a s t  G u a r d  c o n t r a c t i n g  o f f i c e  t h a t  
i f  M a t h e r s  " s h o u l d  l o s e  t h e  c o n t r a c t  f o r  a n y  r e a s o n , "  SEI  
w o u l d  b e  n o t i f i e d  a n d  g i v e n  a n  o p p o r t u n i t y  t o  b i d  on  t h e  
p r o j e c t .  S E I  f u r t h e r  a c k n o w l e d g e d  t h a t  i t  u n d e r s t o o d  t h a t  
M a t h e r s  h a d  b e e n  a w a r d e d  t h e  c o n t r a c t ,  b u t  s t a t e d  t h a t  t h e  
C o a s t  G u a r d  h a d  a g r e e d  t h a t  i f  M a t h e r s  s h o u l d  l o s e  t h e  c o n -  
t r a c t ,  t h e  C o a s t  G u a r d  w o u l d  r e s o l i c i t  b i d s  a n d  SEI  t h e n  
w o u l d  h a v e  a n  o p p o r t u n i t y  t o  r e b i d .  SEI a d v i s e s  t h a t  i t  
a c c e p t e d  t h e  C o a s t  G u a r d  r e a s o n i n g  t h a t ,  t h e r e f o r e ,  t h e r e  
w a s  no  r e a s o n  t o  p r o t e s t  t h e  l a t e  b i d ' s  r e j e c t i o n  a n d  SEI  
d e c i d e d  n o t  t o  p u r s u e  t h e  a g e n c y  p r o t e s t  o r  t o  f i l e  a 
p r o t e s t  w i t h  G A O  c o n c e r n i n g  t h a t  i s s u e .  SEI a r g u e s  t h a t  t h e  
C o a s t  G u a r d  a c t i o n  i n  r a i s i n g  t h i s  i s s u e  i n  i t s  r e p o r t  was . 

c o n t r a r y  t o  SEI's u n d e r s t a n d i n g  w i t h  t h e  C o a s t  G u a r d ,  a n d  
t h a t  w e  now s h o u l d  c o n s i d e r  t h e  l a t e  b i d  i s s u e  a n d  d e c f d e  
t h i s  ca se  on  t h e  meri ts .  

We a f f i r m  o u r  d e c i s i o n .  

I n  o u r  v i e w ,  S E I ' S  e x p l a n a t i o n  o f  i t s  d e c i s i o n  n o t  t o  
p r o t e s t  t h e  r e j e c t i o n  o f  i t s  b i d  d o e s  n o t  p r o v i d e  a b a s i s  t o  
r e v e r s e  our d e c i s i o n .  We d o  n o t  f i n d  t h a t  t h e  C o a s t  G u a r d  
h a s  a l t e r e d  i t s  p o s i t i o n .  The  C o a s t  G u a r d  a d v i s e d  SEI  t h a t  
M a t h e r s  h a d  b e e n  a w a r d e d  t h e  c o n t r a c t .  The  C o a s t  G u a r d  d i d  
n o t  p r o m i s e  t o  r e v i e w  t h e  a w a r d  n o r  d i d  i t  i n d i c a t e  c a n c e l -  
l a t i o n  o r  t e r m i n a t i o n  o f  t h e  a w a r d  was c o n t e m p l a t e d .  S E I  
d e c l i n e d  t o  p u r s u e  i t s  p r o t e s t  c o n c e r n i n g  i t s  l a t e  b i d  b a s e d  
on  i t s  a p p a r e n t  b e l i e f  t h a t  M a t h e r s  u l t i m a t e l y  w o u l d  " l o s e "  
t h e  c o n t r a c t ,  n o t  on t h e  C o a s t  G u a r d ' s  r e p r e s e n t a t i o n s .  
T h e r e  i s  no  e v i d e n c e  t h a t  t h e  C o a s t  G u a r d  m i s i n f o r m e d  o r  
m i s l e d  SEI .  Under  t h e s e  c i r c u m s t a n c e s ,  w e  f i n d  no  b a s i s  f o r  
us t o  c o n s i d e r  S E I ' s  p r o t e s t  a g a i n s t  r e j e c t i o n  o f  i t s  b i d .  

I n  a n y  e v e n t ,  SEI'S p r o t e s t  a g a i n s t  a w a r d  t o  M a t h e r s  is 
b a s e d  o n  M a t h e r s '  a l l e g e d  f a i l u r e  t o  p r o v i d e  a s e r v o  p o s i -  
t i o n e r  m e c h a n i s m  w h i c h  c o n f o r m s  t o  t h e  s o l i c i t a t i o n  s p e c i f i -  
c a t i o n s .  I n  t h i s  c o n n e c t i o n ,  SEI  r e f e r s  t o  t h e  s p e c i f i c a -  
t i o n  r e q u i r e m e n t  t h a t  t h e  c o n t r a c t o r  f u r n i s h  c o m p o n e n t s  
" w h i c h  h a v e  d e m o n s t r a t e d  s a t i s f a c t o r y  o p e r a t i o n a l  e x p e r i e n c e  
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and reliability in shipboard main propulsion control system 
and asserts that the servo positioner which Mathers plans to 
provide has no history of shipboard operational experience 
and, as of the date of contract award, was "still on the 
dr awing boar d . " 

The IFB did not require bidders to submit a particular 
model or brand name product. Mathers did not take any 
exception to the IFB requirements. Furthermore, the speci- 
fication at issue d i d  not require bidders to demonstrate 
compliance prior to award; rather, the IFB requires the con- 
tractor to do so. Once a contract is awarded, the question 
of whether the contractor supplies an item conforming to the 
terms of the contract i s  a matter of contract compliance and 
administration, which are the responsibility of the con- 
tracting agency, not our Office under our Bid Protest Proce- 
dures. Lion Brothers Company, Inc., B-212960, Dec. 20, 
1983, 84-1 C.P.D. 1 7. 

of the UnCted States 




